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DEPARTMENT OF DEFENSE

GENERAL SERVI CES ADM NI STRATI ON

NATI ONAL AERONAUTI CS AND SPACE ADM NI STRATI ON
48 CFR Parts 2, 11, and 23

[ FAC 2001- 15; FAR Case 2001-028; Item 1]
RI N 9000- AJ47

Federal Acquisition Regulation; Energy-Efficient Standby Power
Devi ces

AGENCI ES: Department of Defense (DoD), General Services Admnistration
(GSA), and National Aeronautics and Space Adm nistration (NASA).

ACTI ON: Final rule.

SUMVARY: The Civilian Agency Acquisition Council and the Defense

Acqui sition Regul ations Council (Councils) have agreed on a final rule
amendi ng the Federal Acquisition Regulation (FAR) to inplenent
Executive Order (E. O ) 13221 of July 31, 2001, Energy-Efficient Standby
Power Devices, and to clarify requirenents for the purchase of
recovered materi al

DATES: Effective Date: August 25, 2003.

FOR FURTHER | NFORMATI ON CONTACT: The FAR Secretariat, Room 4035, GS
Bui | di ng, Washi ngton, DC, 20405, (202) 501-4755, for information
pertaining to status or publication schedules. For clarification of
content, contact Ms. Laura Smith, at (202) 501-1224. Please cite FAC
2001- 15, FAR case 2001-028.

SUPPLEMENTARY | NFORMATI ON
A. Background

The Councils have agreed to anend the FAR to--

1. Inmplement E. O 13221, by providing guidance on energy-efficient
st andby power devices; and

2. Clarify requirenents for the purchase of recovered materi al

DoD, GSA, and NASA published a proposed rule in the Federa
Regi ster at 67 FR 64010, October 16, 2002. Four respondents subnitted
public coments. A discussion of the conments is provided below. The
Councils concluded that the proposed rule should be converted to a
final rule, with only mnor editorial changes nmade to the proposed rule
(see Response'' to coment nunber 3).

1. Comment: The respondent supported the proposed revisions to the
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FAR, as "~ “they provide the needed clarity in both these areas and will
enhance contracting officers' ability to effectively purchase green
products.'

Councils' Response: No change.

2. Comrent: The proposed FAR 23.203(a)(1)(ii) authorizes the
purchase of products that neet a Departnment of Energy Federal Energy
Management Program (FEMP) standby power wattage recommendation
However, the FEMP recomended standby power wattage for about half of
the product categories is higher than the one watt |imt mandated by
the E.O., even though the listing of products for the categories
i dentify nunerous products that consume one watt or less in their
st andby node.

Councils' Response: Nonconcur. |In accordance with Section 1. of
E. O. 13221, adherence to the one watt requirenment is mandated only
““when life-cycle cost-effective and practicable and where the rel evant
product's utility and performance are not conpronmi sed as a result.’
Pursuant to this direction, FEMP does not recommend restricting
procurenent within a product category to itens that use only one watt
or less of electricity when such a restriction would not permt
adequate conpetition anopng producers.

3. Conment: The definition of energy-efficient standby power
devi ces that was added in FAR 2.101 could apply to all products that
use power (e.g., a flashlight), rather than " ~comercially avail abl e,
of f-the-shelf products that use external standby power devices, or that
contain an internal standby power function'' per Section 1. of the E O
The respondent recomended revising paragraph 1 of the definition to
read: "~ (1) Use external standby power devices, or that contain an
i nternal standby power function.'

Counci |l s' Response: Concur. The Councils have revised the
definition of energy-efficient standby power devices at FAR 2.101
accordi ngly.

4. Comment: The proposed rule would amend FAR 11.002, Policy, by
addi ng to paragraphs (d)(1) and (2) a reference to E.O 13221 and text
regardi ng products containing energy-efficient standby power devices.
The amendnent, as proposed, could be interpreted as giving preference
to products that consune one watt or less while in standby node over
products that consune zero watts when switched off. This, of course,
woul d run contrary to the intent of the E.O Mreover, nmany office
products rarely enter into a standby power node and, hence, greater
energy can be conserved via a power management function, a feature
typi cal on Energy Star-qualified products.

Councils' Response: Nonconcur. The policy statenent does not
express a preference for products with energy-efficient standby power
devi ces over products which do not contain a standby power function
Rat her, the policy statenment indicates that if the Governnent requires
a product that consunes power in a standby node, the standby power
devi ce shoul d be energy-efficient. Whether a product contains a standby
power device will, in nost instances, be deternm ned by agency needs and
related functions required of the product. For product categories
covered by Energy Star, FEMP only considers a product for its standby
power device list if it also meets the Energy Star criteria which
i ncl udes power nmanagenent functions.

This is not a significant regulatory action and, therefore, was not
subj ect to review under section 6(b) of Executive Order 12866,

Regul atory Pl anning and Revi ew, dated Septenmber 30, 1993. This rule is
not a major rule under 5 U.S.C. 804.

B. Regulatory Flexibility Act

The Departnent of Defense, the General Services Adm nistration, and
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the National Aeronautics and Space Adninistration certify that this
final rule will not have a significant econom c inpact on a substantia
nunber of small entities within the neaning of the Regul atory
Flexibility Act, 5 U S.C. 601, et seq., because this rule sinmply

provi des additi onal gui dance to Government contracting and technica
personnel with respect to the Government's preference, set forth in FAR
Subpart 23.2, for buying energy-efficient products and services. This
rule requires a contracting officer, when acquiring a product that uses
an external standby power device or that

[[ Page 43858]]

contains an internal standby power function, to purchase an energy-

ef ficient product (when comrercially available, life-cycle cost-
effective, and practicable), i.e., a product that uses no nore than one
watt in its standby power consunming nmode. Wth respect to the change to
the recovered material text, this rule only clarifies the condition for
when the contracting office shall prepare a witten justification

C. Paperwor k Reduction Act

The Paperwork Reduction Act does not apply because the changes to
the FAR do not inpose information collection requirements that require
the approval of the Ofice of Managenent and Budget under 44 U.S.C
3501, et seq.

Li st of Subjects in 48 CFR Parts 2, 11, and 23
Gover nment procurenent.

Dated: July 16, 2003.
Laura Auletta,
Director, Acquisition Policy Division

0

Therefore, DoD, GSA, and NASA anend 48 CFR parts 2, 11, and 23 as set
forth bel ow.

0

1. The authority citation for 48 CFR parts 2, 11, and 23 is revised to
read as foll ows:

Aut hority: 40 U.S.C. 121(c); 10 U S.C. chapter 137; and 42
U S.C. 2473(c).

PART 2--DEFI NI TI ONS OF WORDS AND TERMS

0

2. Amend section 2.101, by adding in al phabetical order, the
definition, " Energy-efficient standby power devices'' to read as
foll ows:

2.101 Definitions.

* *x * % %

Energy-efficient standby power devices nmeans products that use--

(1) External standby power devices, or that contain an interna
st andby power function; and

(2) No nore than one watt of electricity in their standby power
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consum ng nmode or neet recommended | ow standby | evel s as designated by
t he Departnent of Energy Federal Energy Management Program

* *x * % %

PART 11--DESCRI Bl NG AGENCY NEEDS

0
3. Anmend section 11.002 by revising paragraph (d)(1) and the
i ntroductory text of (d)(2) to read as foll ows:

11.002 Poli cy.

* *x * * %

(d)(1) The Resource Conservation and Recovery Act of 1976 (42
U.S.C. 6901, et seq.), Executive Order 13101 of Septenber 14, 1998,
Greening the Government through Waste Prevention, Recycling, and
Federal Acquisition, Executive Order 13123 of June 3, 1999, Greening
the Governnent through Efficient Energy Managenent, and Executive Order
13221 of July 31, 2001, Energy-Efficient Standby Power Devi ces,
establish requirenents for acquiring--

(i) Products containing recovered material s;

(ii) Environmental ly preferable products and services;

(iii) Energy-efficient products and services;

(iv) Products and services that utilize renewabl e energy
t echnol ogi es; and

(v) Products containing energy-efficient standby power devices.

(2) Executive agencies shall consider use of recovered naterials,
energy- and water-efficient products and services, products containing
energy-efficient standby power devices, environmentally preferable
purchasing criteria devel oped by the EPA, and environnental objectives
(see Subparts 23.2 and 23.4, and 23.703(b)) when--

* *x * * %

0
4. Anmend section 11.101 in the introductory text of paragraph (b) by
removing " nust'' and adding "“shall'' in its place; and by revising

paragraph (b)(1) to read as foll ows:

11. 101 Order of precedence for requirenents docunents.

* x * % %

(b) * k%
(1) Energy efficiency, including using products containing energy-
ef ficient standby power devices and renewabl e energy technol ogi es; and

* *x * % %

PART 23-- ENVI RONMENT, ENERGY AND WATER EFFI Cl ENCY, RENEWABLE ENERGY
TECHNOLOG ES, OCCUPATI ONAL SAFETY, AND DRUG FREE WORKPLACE

0
5. Amend section 23.201 by addi ng paragraph (e) to read as foll ows:

23.201 Authorities.

* *x * % %

(e) Executive Order 13221 of July 31, 2001, Energy-Efficient
St andby Power Devi ces.
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0
6. Revise section 23.203 to read as foll ows:

23.203 Energy-efficient products.

(a) If Iife-cycle cost-effective and avail abl e--

(1) When acquiring energy-using products--

(i) Agencies shall purchase ENERGY STAR[reg] or other energy-
efficient itens |listed on the Department of Energy's Federal Energy
Management Program (FEMP) Product Energy Efficiency Recommendati ons
product list; and

(ii) For products that consunme power in a standby node and are
listed on FEMP's Standby Power Devices product listing, agencies
shal | - -

(A) Purchase itenms which neet FEMP' s standby power wattage
recommendati on or docunment the reason for not purchasing such itens; or
(B) If FEMP has |listed a product without a correspondi ng wattage
recommendati on, purchase itens which use no nore than one watt in their
st andby power consum ng node. When it is inpracticable to neet the one
watt requirement, agencies shall purchase itens with the | owest standby

wat t age practicable; and

(2) When contracting for services that will include the provision
of energy-using products, including contracts for design, construction
renovati on, or nmaintenance of a public building, the specifications
shall incorporate the applicable requirenents in paragraph (a)(1) of
this section.

(b) The requirements in paragraph (a) of this section only apply
when the relevant product's utility and perfornmance neet the agency's
need.

(c) Information is avail able via the Internet about--

(1) ENERGY STAR[reg] at http://frwebgate.access. gpo.gov/cgi-bin/leaving.cqgi?fron
(2) FEMP at http://frwebgate.access. gpo. gov/cqi-hbin/leaving.cagi?fronel eavi ngFR. h

0
7. Amend section 23.405 by revising the introductory text of paragraph
(c) to read as foll ows:

23.405 Procedures.

* x * % %

(c) The contracting officer shall place in the contract file a
written justification if an acquisition of EPA-designated products
above the mcro-purchase threshold does not neet applicable m ni mum
recovered material content reconmrended by EPA guidelines. |If the agency
has designated an Environnmental Executive, the contracting officer
shall give a copy of the witten justification to that official. The
contracting officer shall base the justification on the inability to
acquire the product--

* * * * *
0
8. Anmend section 23.406 by revising paragraph (a) to read as foll ows:

[[ Page 43859]]
23.406 Solicitation provision and contract clause.

(a) Insert the provision at 52.223-4, Recovered Materia
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Certification, in solicitations that are for, or specify the use of,
EPA- desi gnat ed products contai ning recovered material s.

* *x * % %

[FR Doc. 03-18534 Filed 7-23-03; 8:45 ani
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